D.16.3.22 (Marcellus 5 digestorum)
and the Liability of the Heir
in the Actio Depositi Ex Dolo Suo

by Robin Evans-Joxes
(Roman Law, Aberdoen)

In this paper we consider the liability of the heir in the actio
depositi ew dolo suo. The main texts are the following:

D.16.3.9 (Paul 17 ed.) In depositi actione si ex facto de-
functi agatur adversus wnum ew pluribus heredibus, pro
purte hereditaria agere debeo: si vero ew suo delicto, pro
parte non ago: merito, quia aestimatio refertur ad dolum,
quem in solidum ipse heres admisit.

D.16.3.22 (Marcellus 5 dig.) Si duo heredes rem apud de-
functum depositam dolo interverterint, guodam uiique
casw in partes tenebuniur: nam si diviserint decem milia,
quae opud defunctum deposite fuerant, et quing milie
abstulerint et uterque solvendo est, in pories obsirvicti
erunt; nec enim omplius cctoris interest. Quod si lancem
conflaverint aut confleri ab aliquo passi fuerint aliove
quae species dolo eorum interversa fuerit, in solidum con-
veniri poterunt, ac si ipsl servandam suscepissent: nam
certe verum est in solidum guemque dolo fecisse ef nisi pro
solido res non potest restitui. Nec tamen ebsurde sentict,
qui hoc putaverit plane nisi integrae rei restituiione eum,
cum quo ectum fuerit, lberari non posse, condemnandum
tamen, st res non restituetur, pro qua parte heres ewstifit,
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D.16.3.22 tells us that two heirs might be held liable in partes
for their own dolus which, prime facie, contradicts Paul’s as-
sertion in D.16.3.9 that ez suo delicto the heir is liable in soli-
dum {pro parte non ago). Firstly we must decide whether the
part of D.16.3.22 which alleges the Hability of the heirs in partes
iz gennine. We should note that it is only in a certain case
(quodam utique casu) that the heirs are said to be liable in
partes. Thig implies that the solidary lability of the heirs re-
ferred to in the second part of 1.16.3.22 was the normal rule;
an inference which is snpported by D.16.3.9. The special nature
of the situation giving rise to the liability in partes suggested
by the words quodem utique casu argues in favour of the authen-
ticity of this statement in the first part of the text. If, on further
examination, this is found to be the case, we must decide, second-
ly, what were the factors which caused the extent of the heirg’ Ha-
bility ew dolo suo to be varied in this way.

In dealng with the first issue, we begin by looking at the
objections to D.16.3.22 raised by Guarner: C1zatI (). We choose
this scholar as representative of the school which regards the
first half of the text as having been interpolated with the pur-
pose of expunging the heirg’ solidary liability in favour of the
liability in partes which we now find ().

The facts of the case, as seen by Guarneri Citati, are that
two heirs divide a gsum of 10,000 which has been deposited with
the deceased and remove 5,000 each. Az opposed {o the position
discussed in the second half of the text where the heirs are said
to interfere with a lenw, in this instance, in paries tenebuntur...
in partes obstricti erunt, The reason for the different solution
given by Mareellus in each case seems to depend, according to
CGuarneri Citati, on the different nature of the deposited prop-
erty which ig indivisible in the second example (lanz) but divi-

(1) Studi sulle cbbligazioni indivisibili nel diritto romano, Ann. Pal.
1921, p, B4ff.

(2} Also, esp., SorrENTINOG, Sulle responsabilitd degli eredi pel dolo del
defunto nell’ actio depositi nel diritto romano classico {(Rome, 1903)
p. 26ff; Rortowpy, Serifti 2 (Milan, 1922), p. 129 n. 8 and Beserer, Ro-
manistische Studien, Z88 46 (1926) p. 83ff at p. 95.
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gible in the first. Thus, since in the latter case the deposit is
divided between the two heirs, the interversio of each pertains
only to one half of the whole which would explain why they are
liable in paries,

This apparent reason for distingnighing between the two
cages is regarded as unsatisfactory by OGuarneri Citati. He
expresses surprise at the justification given by Marcellus for the
individual heir’s liability in pertem: nec enim aemplius actoris
interest; and at the faet that this liability in pertem is subor-
dinated to the consideration that both heirs be solvent: ef uier-
que solvendo est. Tt has been suggested that et wierque solvendo
est ig an addition {*), but Guarneri Citati argues that the phrase
cannot be treated in isolation because the condition of the heirg’
golvency ig closely tied up with the justification nec enim
amplius actoris interest. The reagoning behind the justification
in the text as it stands, based as it is on the fact that the
property has been divided, is that the pursuer has no greater
interest with regard to his claim against each individual heir
than the part which the latter has in his possession, provided,
that is, that both heirs are solvent. To excise et uterque solvendo
est by itself would mean that the liability in partes was depen-
dent simply on the pursuer’s interest per se, irrespective of
whether each heir was solvent or not. Yet, argunes Guarneri Ci-
tati, the pursuer’s interest was never a factor which determined
whether in classical law his action lay in partem or not, Further-
more, with this excision the text would state the contrary of what
was the position in fact because the pursuer did have an interest
in having an action in solidum rather than claims in partes
against the heirs in order to avoid by this means the danger that
one of the debtors might be insolvent. Therefore, if Marcellus
were simply to say that the action lies in partes because the
pursuer’s interest is no greater, it would not be a truite represen-
tation of the position in fact. So, as far as Guarneri Citati is
concerned, not only is the first half of the text unsatisfactory in

{3) See Lrrpwskl, Siudien zur Verwahriung im rimischen Recht (War-
saw/Krakov, 1978) p. 14 and the liferature he cites.
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its present form, but also the limited solution of an excision of
et utergue solvendo est is to be rejected. Because he thinks that
the two phrases with which we have been dealing are comple-
mentary, and yet because he also sees them as unauthentie,
Guarneri Citati’s solution to this part of D.16.3.22 is to reject
them both. He suggests that originally the co-heirs were said to
be liable in solidum notwithstanding the fact that the property
was divisible and that the inferversio {i.e. the dolus) of each heir
wag in relation only to a part of it. The particular emendations
which he suggests are as follows: in place of in partes stood in
solidum, while in place of quodam utiqie casu there was perhaps
etiem hoc cesw, and it wag in fact Justinian, he argues, who in-
troduced the idea of liability 4n partes subject to the condition
that both heirs be solvent.

The second part of the text where the heirs’ solidary Hability
is affirmed ig seen by Guarneri Clitati as forming a parallel with
the firgt, Thus, he believes the text as a whole said that in the
case of the divided money the heirs were liable in solidwm just
as in the case of the lanz. The discussion as it relates to the
lane he treats ag essentially genuine. Suspect, however, in the
gentence nem certe verum... non polest restitus, is the term in
solidum appearing in the phrase in solidum dolo facere. Finally,
the concluding sentence of the text, nec tamen absurde... pro quu
parte heres ewmstitit, he also dismisses as an addition.

Resides the fact we believe that Guarneri Citati misunder-
stands the significance of the statement that the heirs in partes
obstricti erunt, the form of the text speaks agninst his thesis.
Normally the heir ew dolo suo was liable in solidum (" ; there-
fore, where consideration is given to a special case (quodam
utique casu) we might reasonably find that this degree of lia-
bility is varied, as is the case on the present reading of the text.
Guarneri Citati suggests that the words etiem hoc casu stood in
the place of quodam utigue casu. If this emendation is accepted
the facts of the first part of D.16.3.22 are presented, not so much
as a special case resulting in the variation of the heirs’ liability,

(4) See LITEWSKI, op. ¢if.,, p. 1311,
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but as special facts notwithstanding which the solidary liability
of the heirs is aftirmed. However, there are no good grounds to
suggest that the text was altered in this way. Furthermore, the
Italian scholar believes that the distinetion between divisible
and indivigible property was only of relevance in the time of
Justinian. Yet, his interpretation of the text means that there
must at least have been some difficulty in classical times con-
cerning the position of heirs where deposited property was
divided in the manner discussed, otherwise there would have
been no need for Marcellus to nnderline, as Guarneri Citati ar-
gues he did, that even in the case of the divided 10,000 the heiry’
liability was solidary.

The alternative to Guarneri Citati’s approach to 13.16.3.22
is to regard it in its essentials as genuine. We shall now look at
the arguments of a group of scholars who, in one way, or an-
other, all trace the heirg’ liability in partes to the division of the
10,000,

Bivosk (%) presents D.16.3.22, which discusses the liability of
heirs, ag part of his thesis concerning the Liability of a plurality
of depositees (and commodatees). According to him, the rule that
these parties were liable in solidum was not an absolute one (%),
but one contingent on the particular nature of the obligation to
restore the property., Where the obligation was indivisible lia-
bility was solidary but where it was divisible liability was in
partes. The obligation to restore was divisible and divided be-
tween the debtors where the actual property deposited was
divigible. Binder believes he can utilize D.16.3.22 to support this
thesis because, although the text merely discusses the position
of a plurality of heirs, they themselves were guilty of dolus with
the result, according to Marcellus, that they are treated as if
they were the original depositees (¢c¢ sé ipsi servandum Suscepis-
sent),

(5) Die Korrealobligationen im rdmischen und im heutigen Rechi (Leip-
zig, 1889} p. O8LE.
{6) See D.45.29pr. and D.16,3.1.43.
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Marcellus discusses two cases in D.16.3.22: the 10,000 con-
sideved in the first part of the text Binder thinks was divided
between the heirs before the embezzlement. In such a case, as a
general rule, each heir, he maintains, was liable only for the part
of the deposit which he had received. Therefore where, as in
D.16.3.22, the heirs took 5,000 from the 10,000, each was liable
only for the amount embezzled from hig share of the original
deposit. Solidarity is excluded in this case because restitution of
the monies wag divisible,

The contrast hetween this case and the one which follows, Bin-
der believes, turns on the fact that the property referred to in
the second part of D.16.3.22 was indivisible; return of part only
was impossible and the Liability of the heirs ag a consequence
was solidary, Marcellug expressly states this as the basis of the
solidary liability in the sentence, nam wverum est in solidum
quemgue dolo fecisse, et nisi pro sotido res non potest restitui,

Luvy (7) disputes both Binder’s thesis that solidarity in the
actiones depositi (and commodati) arvose as a regult of an indi-
visible obligation to restore the property and the idea that this is
supported by D.16.3.22. As regards the first case discussed in the
text Levy believes that the heirs divided the 10,000 and removed
5,000 each. The special nature of this case (quodam utique casu)
and the reagson why the heirs are ouly liable in part, he argues,
depends upon the relation between dolus and the object depo-
sited. Where the object is divisible and is divided, the liability
of each heir is limited to what he took because it is only with
respect to this that he was guilty of dolus. However, dolus in
respect of a part of the lena is impossible, hence in the second of
the cases diseussed by Marcellus liability is solidary.

Larewsk () also believes that in the firgt example given in
D.16.3.22 the discussion concerns a sum of 10,000 deposited with
the deceased of which the two heirs embezzle 5,000 each (°). He

(T) Die Konkurrenz der Ahtionen und Personen im Elessischen rémischen
Rechi (Berlin, 1918), p. 213 n. 8,

(8) Op. cit, p. 18,

() But ofr Bivoer, op. eit., p. 100,
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(7) Die Konlurrenz der Aktionen und Personen tm klassischen rémischen
Fecht (Berlin, 1918), p. 213 n. 3.

(8 Op.eif, p. 13,

(9) But cfr Binogr, op. cit., p. 100,
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takes as genuine the rule that in this case the heirs are liable
only in partes but concedes, as ig ghown by the second example
discussed and the fact that the first is a gpecial case, that
even here the heirg’ liability ez dolo suo Was normally solidary.
However, a tendency can be seei, he suggests, towards a limita-
tion of solidarity in favour of division as early as classical law
where the property embezzled had been divided between the
heirs. In contrast, the second part of the text concerns the em-
bezzlement of an indivisible object {lana) where the normal rule
of solidary liability continued to be applied.

Therefore, we see that each of the three above-mentioned
scholars explains the heirs’ liability in partes by reference to the
fact that the 10,000 was divisible. Binder argues that such a case
gives rise to a divided obligation to return. Levy traces the
limited lability, where the 10,000 was actually divided between
the heirs, not to eonceptions such as the obligation to restore,
put to the relation between the individual heir’s dolus and the
depogited property. Lastly, Titewski believes that the liability
in partes was an innovation where previously solidarity had
applied. So, at one time, even where the heirs had divided the
money they were each Hable for the full 10,000. Clearly Litewski
does not trace their liability, as Levy does, directly to the re-
1ation between dolus and the property deposited. However, once
it was decided that the heirs shonld merely be liable in partes,
they could only be sued in respect of the property which they
actually held; i.e. for the 5,000 which was the amount in respect
of which each was guilty of delus ().

‘While this group of scholars accept as genuinely representa-
tive of classical law the contrast between the heirg’ liability in
partes and in solidum, they nevertheless regard the text as
having been altered in some important respects.

(10) LaTewskl does not make clear what the motivating factor for the
creation of liability in perfes was. That is, did the innovation originate in
an appreciation that each heir was guilty of dolus only in respect of 5000,
or, alternatively, was the basis for the limited liability the mere fact of
division itgelf?
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In the first half of D.16.3.22 attention iy focnsed on the two
phrases et uterque solvendo est and nec enim amplius actoris
interest. Litewski, after some equivocation in respect of the lat-
ter phrase, for reasons similar to those advanced by Guarneri
Citati, regards both as interpolated. That both heirg be solvent
was not a factor known to clagsical law in determining the
extent of their liability. But the removal of these words in turn
creates problems in respect of the second phrase. As the text
then stands we are told that each heir iz only liable in partem
because the pursuer has no greater interest. But, once the sol-
vency condition is removed, the pursuer’s true interest is in fact
to have a claim in solidum against each heir. Therefore nec enim
amplius actoris interest must itself also be an addition.

Bt uterque solvendo est is generally regarded as an addition,
being seen to represeni an unsuccessful application of the bene-
fictum divisionis to this case of deposit (). The beneficium divi-
sionis was a procedural device introduced by Hadrian whereby
a fideiussor could require that he be made liable for no more
than the amount of the debt divided by the number of sureties
who were solvent at the time the proceedings were brought,
This device has to be viewed against the background that a
fideiussor was held to be correally liable; that is, he could be
sued for the full amount of the debt and had no right in law
against his co-sureties. Ft utergue solvendo est is regarded as a
gpurious application of thig device to 12.16.3.22 because the heirg
to whom it applied were only liable in partes from the very
gtart. They were not liable én solidum, as was the fidetussor, and
hence had no need of the concession embodied in the beneficium
divisionis.

In respect of the second half of D.16.3.22 objections are raised
againgt its concluding part et nisi pro solido... fin. However, a
consideration of these we shall postpone until later.

‘We are now in the position to offer a different explanation
of the text, and, in the lHght of this explanation, assess the in-
terpretations of the scholars to whom we have referred.

{11) See LITEWSKI, op. ¢if, p. 14 and the literature he cites. Cfr BINDER,
op. eit., p. 100f,
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The normal position of the heir of a deceased depositee was
that his liability was divided (?). D.163.7.1 (%), D.16.3.9 and
effectively the first sentence of D.44.2.22 () state that the heir
ew dolo defuncti was liable pro parte hereditaric. In addition,
D.16.3.9 tells us that the divided liability of the heir ex dolo
defuncti is to be distinguished from his solidary liability ex dolo
suo (pro parte non ago). Notice, however, that the purpose of
{hig text was to contrast the position of an individual heir who
is sued ex dolo defuncti, where liability is pro perte herediterie,
with the liability of an individual heir ex suo delicto. In the lat-
ter case an action lies only against the heir who has actually
been guilty of dolus. D.16.3.10 (%) tells us that no action lies
against his innocent co-heirs. Therefore, the dighonegt heir re-
ferred to in D.16.8.9 must necessarily have been liable in solidum
(for the full amount) as he is the only person against whom an
action could be brought. What D.16.3.9 does not tell us ig the
position where two heirs of a deceased depositee were guilty of
dolus and it is precisely the answer to this question which
13.16.3.22 provides.

The above discussion shows that the pripcipal factor affecting
the extent of the individual heir’s liability was dolus. On ac-
count of the dolus of the deceased his liability was pro paerfe
hereditaria, but where he was himself dishonest he was liable
in solidwm. But in the case of a plurality of dolose heirs we
know from 1.16.3.22 that the position was more complex because
their liability might be in parfes or in solidum. It ig helpful,

{12) See Levy, op. ¢if,, p. 213 n. 3.

(13) D.16.3.7.1 (Ulp. 30 ed.}) Datur ectio depositi in heredem ex dolo
defuncts in solidum: quemguam enim alias ex dolo defuncti non solemus
teneri nist pro eq perie quac ad nos pervenit, tamen hie dolus ex contraciu
reique persecutione descendit ideoque in solidum unus heres tenalur,
plures vero pro ea parte qua guisque heres est,

(14) D.44.2.22 (Paul. 31 ed.) Si cum uno hercde depositi actum sit,
tamen el cun ceteris heredibus recte agetur nec emceplio rei iudicatae eiy
proderit... lamen persOnarin mutetio, ocwm quibus singulis suo nomine
agitur... Bee LEVY, op. ¢it,, p. 213 n. 3.

(15) D16.3.10 (Tulian. 2 ew Minicio.) Nec adversus colieredes eius, qui
dolo carent, depositi actio competit,
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tirst of all, to look at the latter case because the heirs solidary
liability was ac si ipsi servandum suscepissent. What factors
determined the solidary lability of a plurality of depositees and
how does their position differ from or correspond to that of the
two heirs discussed in 1D,16.3.22?

D.16.3.1.43 (*) and D.45.29pr (") show that solidarity was a
natural consequence of a deposit made jointly with a plurality
of depositees (**). Furthermore, Levy () has pointed out that
there is no reason to suppose that the solidary liability in these
cases depended on the property not having been divided between
the depositees. Therefore if 10,000 is entrusted to them jointly,
which they divide, and then they subsequently refuse to return
their respective shares each will be liable for the full 10,000,
even although they had divided it between themselves and each
subsequently acted independently of the other in embezzling his
share. The reason is that the deposit was originally made with
them jointly which was the erucial factor determining their in-
dividual liability for the full 10,000,

However, the first part of D.16.3.22 tells us that where two
heirs divided 10,000 entrusted to the deceased they were only
liable in partes. Firstly, we should note that this liability was
not inherited from the deceased, the latter never having been
guilty of dolus. Secondly, even although they may have been
aware that the money did not belong to the deceased when they
divided it, though this is not certain, the heirs do not fall within

{16} D.16.3.1.43 (Ulp. 30D ed.) 8i apud dwos sit deposita res, adversus
wnimquemque corum agi poterit nec Wberabitur aller, s cum altero
agaivr: non enim electione, sed solutione liberantur. Proinde si ambo dolo
fecerunt et alter quod interest praestiterit, alier non convenictur exemplo
ducrum tutorum: quod si alter vel nihil vel minus facere possit, ad aliuvm
pervenietur: idemagite et s alter dolo non fecerit et idoirco sit absolulus,
nam ad alivm pervenietur,

(17) D.45.2.9pr. (Papinian. 27 gquaest.) Eondem rem apud duos pariter
deposui uiriusque fidem in solidum secutus, vel eandem rem duobus simi-
liter commodavi: fiunt duo rei promittendi...

(18) The texts have given rise to an extensive literature: see LITEWSKI,
op. cit,, p. Bf.

(19) Gp, cit, p. 218 n. 3.
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the terms of the actio depositi until dolo malo they fail to re-
turn the money (®). When an action is brought against them
the reason why they are only liable in partes (%), it is submitted,
is that the heirs were never deemed to hold the 10,000 jointly.
As we shall see, on this assumption eertain parts of the text
become explicable which in the past have been regarded as cor-
rupt. On the other hand, Marcellus in the second half of D.16.3.22
states that where the property enirusted to the deceased was
indivigible the heirs were Hable in solidum. In this case precisely
because the property was indivisible the heirs were deemed to
hold it jointly with the result that each was liable for the full
amount originally entrusted to the depositee.

If we accept that the liability of the heirs in partes is to be
explained by the fact that they were not treated as having held
the 10,000 jointly we should look more closely at the contrast
which 1.16.3.22 presents between this liability and Hability in
solidum. In the case of the 10,000, effectively the two heirs are
treated as if they were holding two separate deposits. Therefore,
in relation to the share which each heir takes from the original
sum left with the deceased he is in fact liable in solidum (for the
full amount). The point is that his share is treated like a sepa-
rate deposit with regard to which he is Hable for the whole
amount he has embezzled (2). The expression in partes tenebun-

(20) Assuming lability to the action in factwm is under discussion; see
Gaius Inst., 4.47.

(21) BINDER, op. cif.,, p. 100 says, ‘mehrere Firben des Depositars, welche
das depositum unterschlagen haben sollen nach der 22, ... nur pro perie
haften’. The term pro perfe is also used by LITEWSKIL, 0p. ¢it., p. 14. This
expression denotes more directly the heirs’ liability pro parie hereditaria
which, in the wotio depositi, arises ew dolo defuncti and normally stands
in contrast to his solidary liability ez dolo suo (D.16.3.9). In D.16.3.22
Mareellus does not use the term pro parte but refers to the lability of the
heirs as being in partes (in pories tenebuniur ... in partes obstricti erunt).
What this signifies is a liability of each heir for what he himself em-
bezzled from the original 10,000 (in partem). As a conception this is dif-
ferent from liability pro parte hereditaric.

(22) There are possible complications concerning et wterque solvendo
est ; see post,
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tur ig not used in the text to denote a special category of Hability
separate from solidarity () but simply means that each heir is
liable only for a part of the original sum left with the deceased.
Support for this particular point and for our argument which
distinguishes the two halves of D.16.3.22 by looking to whether
or not the heirs were treated as holding the property jointly is
found in the clanse nec endm emplins actoris interest for which,
to date, no seholar has found a convincing explanation with the
result that it is generally dismissed ag an interpolation. How-
ever, if each of the heirs is regarded as holding a separate deposit
the statement makes perfect sense because the interest of the
pursuer can be no greater than that part which is held by the
heir whom he is suing.

Next we turn to the statement in solidum conveniri poterunt,
e si ipsi servandum suscepissent found in the second half of
the text. The term in solidum means simply that a defender is
liable for the full amount, This is illustrated most clearly by
D.16.3.7.1 where Ulpian says, datur actio depositi in heredem
ex dolo defuncti in solidum. The bheir is being sued ex dolo de-
fumcti so in principle his liability is pro perte herediterie. How-
ever, because he ig the only heir of the deceased the action lies
against him for the full amount (in solidum), his share being the
whole inheritance. Tt is therefore significant that Marcellus in
the second part of D.16.3.22 says not merely that the action lies
in solidum against the two heirs but that it lies in solidum ‘as if
they themselves had undertaken the deposit’. The words ac 8t
ipsi servendum suscepissent should be taken to denote a quality
of solidary lability (whether correality or simple solidarity)
whicl stands in contrast to the solidary liability of a quite dif-
ferent sort applied in the first part of the text. In addition, the
assimilation of the position of the heirs who hold the lenz io
that of original depositees suggests that they were liable in
solidum precisely because they were deemed fo hold a single
deposit jointly. On the other hand the heirs in the case of the

(23) The emendations suggested by Guarnprr Crrarr are therefore to
be rejected.
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divided property, while they could be sued for the full amount
of their share (in solidum) were not individually liable for
the full 10,000 (in partes tenebuniur) because they were never
decmed to have held this sum jointly as a single deposit. Rather,
they hold two separate deposits of 5,000.

We will now assess the theories of the scholars to whom we
have referred in the light of this analysis of the text.

Binder’s general thesis that the solidary lability of a plural-
ity of depositees (and commodatees) depended on the indivisible
nature of the obligation to restore the deposit(*¥) and — as
gshown by D.16.3.22 — that where the obligation, because the
property, was divisible their liability was ‘pro parte’, is un-
tenable. One cannot argue from the case of dishonest heirs con-
sidered in D.16.3,22 generally to that of dishonest depositees {(%).
Depositees receive the property jointly from the depositor
whereas the heirs, at least where the property is divided between
them, do not. Also, even where the property was divided the
Hability of the heirs was still solidary but in respect of their
ghare which was effectively treated as a separate deposit.

Litewski believes that the liability in pertes was an innovatory
move by Marcellus who wighed to do away with the defenders
normal solidary liability in cases where the deposited property
had been divided between them. However, the term in portes does
not refer to a category of liability distinct from solidarity. It
means simply that the individual heir is liable only for a part of
the original 10,000, Certainly had the heirs been deemed to hold
the 10,000 jointly each would have been individually liable for the
whole sum irrespective of whether it had been divided between
them or not.

{24) In this context LEVY poinis out that neither Ulpian nor Celsus in
D.13.6.5.15 give the least consideration to the idea of an indivisible obli-
gation to restore when discussing the solidary liability of ecmmodatees.
Similarly nothing is said about such & conception by Papinian in 1.46.2.
9pr. nor Ulpian in D.16.3.1.43. LEVY correctly represents the approach of
these jurists when he says that the res referred to in the texts does not
signify indivisible property.

{25) See further, Levy, op. cit., p. 213 n. 3.
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Levy traces the heirs’ liability in partes to the relation be-
tween the individval’s dolus and the deposit; each heir is guilty
of dolus only with respect to his share of the original 10,000.
Support for Levy can be drawn from the statement nem certe
verum c¢st in solidum quemque dolo fecisse becanse it suggest
that the solidary liability depends upon the question of dolus,
the expression dolus in solidum being used because the dishonest
conduct related to the whole property (). There is arguably a
clear inference to be drawn from this to the first case that the
liability in pertes turns on the fact that the individual heir’s
dolus relates only to a part of the property. One objection to the
idea that the nam certe... fecisse clause shows that the two cases
turned on the guestion of dolus alone is that it is joined to the
statement et nisi pro solido res non potest restitui which im-
ports a further factor distinguishing the cases. However, those
who view this latter statement as interpolated are probably cor-
rect (7). Levy’s suggestion that the two cases in D.16.8.22 are
to be distinguished on the question of dolus therefore still
stands. But we must agk whether the heivs’ liability in portes is
to be explained fandamentally by the fact that dolus relates only
to a part of the property or whether the decision tnrned on
other grounds? In this context a comparison with the case of
two depositees is instructive. If they receive property jointly,
cach of them can be sued for the full amount even although his
dolus relates only to a part of the deposit. This case is therefore
to be distinguished from that of the two heirs who divide the
10,000 because they are only lable in partes. It is not on the ques-
tion of dolus that these cases differ but on the fact that once the
heirs have divided the money they are not thought to hold jointly
the whole amount originally deposited. Levy identifies the fact
that the dolus of the heirg relates only to their share of the
divided money but not the reason why this results in their lia-
bility being in partes.

(26) Cfr Guarsurr CITATE, op. ¢it., p. 40ff whose view that the term in
solidwmn has been added should be rejected.

(27) See GUARNERI CITATI, 0p. ¢if.,, p. 856 n. 2 and the scholars whom he
cites. Also, LITEWSKIY, op. cit., p. 15,
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We have seen that the phrase et uterque solvendo est has long
" been regarded as a misconceived attempt to apply the beneficium
divisionis to this case of deposit, However there is a better ex-
planation which relates it to a certain difficulty associated with
the approach which we have been advocating. The two heirs in
the first part of D.16.3.22 can only be sued for the amount of
the original deposit which they separately bold. If this is the
case the problem is that it is open to the heirs unilaterally to
change the incidence of liability under the contract by dividing
the original deposit. Suppose that after an unequal division one
heir embezzles 1,000 and the other 9,000 and the latter then
becomes ingolvent. Does this mean that the depositor can recover
only 1,000? The requirement et uierque solvendo est should be
geen as a simple solution to this problem, to be distinguished
from the beneficium divisionis in so far as that was a concession
to the fideiussores while this was a concession to the depositor.
Thus, if there were two heirs and one was ingolvent, he counld
que the other for the full amount originally deposited *).

To identify a rationale for et uterque solvendo est within the
text does not, of course, mean that it is necessarily classical in
origin. The approach of a classical jurist to a case where the
defenders were effectively regarded as holding ag two separate
deposits a sum which had been entrusted to the deceased may
have been that the pursuer could only proceed against each sepa-
rately... nec enim amplius actoris interest. However, we can be
reasonably sure that if it is interpolated ef uterque solvendo est
ig unlikely to have been introduced by the same hand as the cor-
rupt end section of the text, e? nisi pro solido... fin. This section
introduces the idea that a factor determining the heirg’ solidary
liability was that they could return the property only as a whole.
Litewski has shown that such a consideration was foreign to
classical 1aw (¥). But we are then told in the gection nec tamen...
heres exstitit that in the event of the property not being returned

(28) We are not told what the position would be if there weve three
heirs and one was insclvent.
(29) Op cit., p. 156 and the lterature he cites.
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as a whole the heir who was sued should only be condemned pro
qua parte heres emstitit! This not only contradicis the earlier de-
claration of golidary lability (*) (in solidum conveniri poterunt)
but introduces, where it is quite inappropriate, the idea of
liability pro perte hereditaria, which in classical law arose ex
dolo defuncti, into a discussion of the heirs’ liability es dolo suo.
Such a clumsy editor is most unlikely to have been the author
of et wberque solvendo est,

In the preceding discussion we have been concerned to explain
the basis of the distinction found in D.16.3.22 between the heirs’
Liability for their own dolus, quodem utique casw in partes and
their liability in solidum. We concinde, 1) that the text ig
genuine except for the concluding part et nisi... heres ewstitit;
and 2) that its two halves are to be distinguished on the grounds
that in the fivst the heirs were not seen to hold the 10,000 jointly
because it had been divided between them, while in the second,
they were regarded as necessarily holding jointly property which
wag indivisible. There is no reason to assume that heirs of a
depositee necessarily held jointly the property entrusted to the
deceased, nor, because their liability in this case iz ex dolo suo
and not ex dolo defuncti, that liability in respect of the deposit
was ipseo jure divided between them.

The above conclugions allow us to identify more clearly the
factors governing the liability of heirs of a depositee, Firstly and
most importantly is the question: who was gunilty of dolus, the
heir himself or the deceased ? Ex dolo defuncti the heir was liable
pro parte herediloria (D.16.3.7.1;9) but ew dolo suo he was
liable én solidum (D.16.3.9;10;22). Secondly, lability was af-
fected by the number of heirg. Thus the individnal heir sued ex
dolo defuncti in principle was only liable pro parie hereditaric
but as he took the complete inheritance he was responsible for the
whole debt incurred by the deceased (in solidum: D.16.3.7.1).

(30) While the infentio would be formulated in solidum the condem-
natio would be pro parte. This is generally thought to be a Byzantine in-
novation; see RoTonpy, Scritéi 2 (Milan, 1922), p. 129 n. 3. On fthis section,
see also LITEWSEKI, op. cif., p. 15 and the literature he cites.



1. 16.3.22 AND THE LIABILITY OF THE HEIR 133

‘Alternatively if there were two heirs who took equal shares in
the inheritance each could be sued only for a half of the de-
ceased’s debt. Where two heirs were sued e# dolo suo, on the
pagis of D.16.3.22 we know that if the property was divided be-
tween them they were liable in partes in relation to the whole
amount oviginally deposited but in golidum in relation to their
share and that where they held the property jointly each was
liable for the full amount of the original deposit (in solidum con-
veniri poterunt, ac si ipsi servandum suscepissent). (*)

(*) I should like to thank Professor &.D. MacConmacxk for his com-
ments on this paper. I am also greatly indebted to the Gerde Henkel Stif-
twng for its financial support and to Professor J.G. Worr for allowing me
the use of the facilities of the Imstilut fir Rechtsgeschichie, Freiburg
i. Br.




